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MEDIA RELEASE / September 7, 2006

Conference of State Bank Supervisors

1155 Connecticut Avenue NW, 5th Floor, Washington, DC 20036

CSBS Joins State/Local Groups Filing Amicus Brief In Preemption Case
WASHINGTON, D.C. -- The Conference of State Bank Supervisors joined with the National Conference of State Legislatures, National Governors Association and a number of other state and local government organizations filing an amicus curiae brief with the Supreme Court in a case involving the federal preemption of state consumer protection laws. The brief was filed Friday in support of the petitioner, Linda A. Watters, Commissioner, Michigan Office of Insurance and Financial Services. The Supreme Court is expected to hear the case later this fall.

The case at issue, Watters v. Wachovia Bank, N.A. and Wachovia Mortgage Company, was brought in response to earlier district court and appeals court rulings that upheld preemptive regulations issued by the Office of the Comptroller of the Currency which divest the states of all power to regulate state-chartered, non-bank operating subsidiaries of national banks. 

“In practical effect, the court created a presumption in favor of the OCC’s authority to adopt rules preempting state law – a presumption that could not be overcome without an unambiguous statement of congressional intent to forbid the OCC’s regulations,” the brief states.

The brief asserted that the Sixth Circuit Court of Appeals erred in failing to apply a presumption against preemption and in holding that the OCC’s preemptive regulations were entitled to deference under the Chevron doctrine.

(1)     The Sixth Circuit should have required the OCC to demonstrate that its preemptive rules were consistent with congressional intent because “the critical question in any pre-emption analysis is always whether Congress intended that federal regulation supersede state law.”

(2)     The Sixth Circuit should have applied a presumption against preemption, because (i) this Court has affirmed that federally chartered banks are subject to state law, and (ii) this Court has repeatedly upheld the States’ authority to regulate domestic corporations, and to require foreign corporations to comply with state laws designed to assure responsibility and fair dealing.

“This Court should now hold that Chevron does not apply to a federal agency’s regulation that claims to preempt state law,” the brief stated. 

"Preemption is ‘an extraordinary power’ in a federalist system. Accordingly, the judiciary should undertake a de novo review of every preemptive rule to ensure that the federal-state balance is not altered without a deliberate decision by Congress,” the brief states.

The brief said that even if Chevron applies to this case, the OCC’s regulations do not qualify for deference unless they were “promulgated pursuant to authority Congress has delegated to the OCC.”

“None of the statutes cited by the OCC and the Sixth Circuit empowered the OCC to preempt the States’ authority to regulate state-chartered corporations that are operating subsidiaries of national banks. Without such delegated authority, the OCC is not entitled to Chevron deference,” the brief states.

The OCC’s rules reference three statutes that refer only to national banks and do not mention operating subsidiaries. 

“Operating subsidiaries cannot be treated as “national banks,” a term that is expressly defined in 12 U.S.C. §§  221 and 221a(a). Operating subsidiaries are chartered as non-bank corporations under state law, and they do not meet statutory criteria that national banks must satisfy in order to obtain federal charters under the National Bank Act,” the brief said, concluding that “Congress has established a clear distinction between national banks, on one hand, and state-chartered, non-bank operating subsidiaries, on the other.”

Other organizations joining CSBS, NCSL and NGA in the joint brief were the Council of State Governments, National League of Cities, National Association of Counties, International City/County Management Association and U.S. Conference of Mayors. 

 

All amicus curiae briefs in support of the petitioner may be found on the CSBS Web site at 

http://www.csbs.org/Content/NavigationMenu/LegislativeAffairs/LegalIssues/Wachovia_V_Watters_S.htm
#  #  #

The Conference of State Bank Supervisors is the nationwide organization for state banking, representing the bank regulators of the 50 states, the District of Columbia, Guam, Puerto Rico and the Virgin Islands, and approximately 6,200 state-chartered financial institutions. The Conference is responsible for defending state authority to determine banking structure and the products and services state-chartered institutions can offer and for improving the quality of state bank supervision by providing department performance evaluation and accreditation programs and education/training programs for state banking department personnel.
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