OCC 5-Year Review of Preemption

COMMENT LETTER

OCC 5-Year Review of Preemption

July 28, 2024

I
Download PDF

Download the Full L etter [PDF]

Acting Comptroller of the Currency Michael J. Hsu
O?ce of the Comptroller of the Currency

400 7th Street SW, Suite 3E-218, Mail Stop 9W-11
Washington, DC 20219

Dear Acting Comptroller Hsu,

We read with interest your comments before the Exchequer Club on July 17, particularly your decision to revisit
prior preemption determinations of the Office of the Comptroller of the Currency (OCC).1 The Conference of
State Bank Supervisors (CSBS), along with numerous consumer groups,? believes this review islong overdue,
and we stand ready to assist as you undertake the processes mandated by the Dodd-Frank Act.3

Thirteen years ago, nearly to the day, the OCC reissued its 2004 preemption regulations.# In the intervening
years, the OCC has failed to conduct the 5-year reviews required by the Dodd-Frank Act.”

The Supreme Court recently reaffirmed that OCC preemption determinations require a nuanced review of the
“nature and degree’ that a state law “prevents or significantly interferes’ with the exercise of national bank
powers.5 With respect to the 5-year review, the OCC must also comply with the notice-and-comment
requirements set forth in Section 1044 of the Dodd-Frank Act.’

Given the breadth of prior OCC preemption decisions, the OCC must also specifically revisit prior regulations,
determinations, and orders that fail to meet the review requirements mandated by the Dodd-Frank Act. For
example, the OCC has previoudly i) issued interpretive letters to national banks or States informing the relevant
parties that certain State laws and regul ations were deemed preempted by federal law,8 ii) issued Preemption
Determination and Order Notices in the Federal Register,® and iii) issued sweeping preemption regulations
affecting more than thirty broad categories of state consumer ?nancial laws across the nation.19 I the
interpretive letters, Preemption Determination and Order Notices, and regul ations do not have a nuanced
decision on the record regarding a particular state law, and the Consumer Financial Protection Bureau was not
consulted when the OCC moved to preempt substantively equivalent state laws, 11 the determination is flawed.

We respect your decision to revisit prior OCC determinations that have clearly overreached and needlessly
thwarted state laws that protect their consumers.


https://www.csbs.org/OCC5Year
https://www.csbs.org/print/pdf/node/505186
https://www.csbs.org/sites/default/files/2024-07/CSBS%20Letter%20to%20OCC%20-%205%20Year%20Review.pdf

We look forward to working with you as you pursue this important review. Please do not hesitate to contact us if
CSBS or the states may be of assistance to your efforts.

Sincerely,
Brandon Milhorn President & CEO

cc: Director Rohit Chopra
Consumer Financial Protection Bureau
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