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The Honorable Rodney Hood

Acting Comptroller of the Currency

Office of the Comptroller of the Currency

400 7th Street SW

Washington, DC 20219

Re: Executive Orders 14219 and 14267 - Rescission of OCC Preemption Regulations

Dear Acting Comptroller Hood:

On behalf of the Conference of State Bank Supervisors 1 (“CSBS”), | request that the
Office of the Comptroller of the Currency (“OCC”) promptly rescind its rules governing
National Bank Act preemption (“preemption regulations”) in order to comply with
Executive Orders (“EQ"”) 14219 2 and 14267 3 issued by President Trump regarding
unlawful regulations and anti-competitive regulatory barriers.

Upon rescinding the current preemption regulations, CSBS requests that the OCC swiftly
propose rules to implement the National Bank Act’s preemption standard and process 4
in @ manner consistent with the unambiguous directives provided by Congress and
affirmed by the U.S. Supreme Court.

I. OCC Preemption Regulations and EO 14219
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On Feb. 19, 2025, President Trump signed EO 14219, which directs federal agency heads
to, among other things, rescind unlawful regulations. Section 2(a)(iii) of EO 14219
specifically identifies “regulations that are based on anything other than the best reading
of the underlying statutory authority” as those that should be prioritized for rescission. 5
The OCC’s preemption regulations must be rescinded to comply with Section 2(a)(iii)
since they ignore both the plain language of, and Congressional intent embodied in,
Section 5136C of the National Bank Act (“Section 5136C”). 6 The OCC’s preemption
regulations are clearly unlawful, inconsistent with Supreme Court rulings, 7 and contrary
to the public interest. 8

a. OCC Preemption Regulations Ignore the Text and Intent of the National Bank
Act

In the wake of the financial crisis, Congress sought to curtail the OCC’s longstanding
pattern and practice of broadly preempting state consumer financial laws for national
banks. In particular, wholesale preemption of state mortgage laws had been a key
contributor to the mortgage crisis that morphed into a global financial crisis. To address
the risks that OCC preemption posed to consumers and financial stability, Congress
enacted Section 5136C to explicitly “undo [the] broader standards adopted by rules,
orders, and interpretations issued by the OCC in 2004” 9 by “revis[ing] the standard the
OCC will use to preempt State consumer protection laws.” 10

To limit the OCC’s preemption powers, Congress established an unambiguous standard
as to when the OCC may preempt a state consumer financial law. Specifically, a state
consumer financial law is preempted only if:

...in-accordance with the legal standard for preemption in the decision of the
Supreme Court of the United States in Barnett Bank of Marion County, N.A. v.
Nelson, Florida Insurance Commissioner, et al., 517 U.S. 25 (1996), the State
consumer financial law prevents or significantly interferes with the exercise by
the national bank of its powers[.] 11



In addition to directing the OCC to use the Barnett Bank “prevents or significantly
interferes” standard, Congress established a clear process that the OCC must follow to
preempt a state consumer financial law. The OCC must make preemption determinations
according to the Barnett Bank standard on a case-by-case basis. 12

Notwithstanding the National Bank Act and clear Congressional intent, the OCC
subsequently finalized preemption regulations in 2011 that wholly ignored the clear
directive in Section 5136C. 13 Instead of creating a process where preemption is
considered on a case-by-case basis 14 subject to a substantial evidence requirement that
must be made on the record, 15 the OCC simply repromulgated its already broad
preemptive regulations from 2004. The OCC’s 2011 preemption rule preserved the status
quo that Congress went to great lengths to reverse only a year before in Section 5136C.
By reissuing the 2004 regulations that preempted more than 30 broad categories of state
laws, 16 the OCC ignored both the plain language and best reading of the National Bank
Act.

b. Proper Preemption Regulations Would Negate Costly, Unnecessary Litigation

In the absence of regulations that faithfully implement the preemption provisions of the
National Bank Act, the Supreme Court nonetheless reaffirmed Section 5136C'’s
preemption standard and process in Cantero v. Bank of America, N.A. The Court ruled
that preempting a state consumer financial law requires “a practical assessment of the
nature and degree of interference caused by a state law” 17 through a “nuanced
comparative analysis.” 18

The preemption standard and accompanying process outlined in the National Bank Act
are designed to implement the “nuanced comparative analysis” by requiring a case-by-
case decision that includes substantial evidence on the record. Unfortunately, courts
have had to step in to perform this process because, as noted by Supreme Court Justice
Gorsuch, the OCC has not put the statutorily-mandated framework in place. 19
Rescinding the current preemption regulations and crafting a process that complies with



the plain meaning of the law will enable banks and regulators to move forward from an
issue that Congress thought it had settled legislatively 15 years ago.

Il. OCC Preemption Regulations and EO 14267

On April 9, 2025, President Trump signed EO 14267, which requires agency heads to
eliminate regulations that are anti-competitive, including those that “have the effect of
limiting competition between competing entities.” 20 The OCC’s preemption regulations
limit competition by granting national banks and federal thrifts a competitive advantage
over similarly situated state-chartered banks and state-licensed nonbank firms.

Indeed, by insulating national banks from broad categories of state consumer financial
laws, in contravention of the law and process outlined in Section 5136C, the OCC has
sought to thwart competition by attracting additional national bank charters at the
expense of state bank charters. This is not idle speculation, but a fact acknowledged by
former Comptroller John Hawke during Congressional testimony. 21 The OCC provides
national banks with a competitive advantage via broad preemption not authorized by the
National Bank Act and not available to similarly situated state-chartered banks. Thus, the
OCC’s preemption regulations also violate the directive in EO 14267 that “[f]lederal
regulations should not predetermine economic winners and losers.” 22

Conclusion

Executive Orders 14219 and 14267 compel the OCC to promptly rescind its preemption
regulations codified through its 2011 final rule. These regulations are in clear
contravention of the plain language and intent of 12 U.S.C. § 25b. Moreover, the
preemption regulations are anti-competitive by inappropriately shielding national banks
from state consumer financial laws that apply to similarly situated state-chartered banks
and state-licensed nonbank firms.

Sincerely,



Brandon Milhorn

President and CEO
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